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Foreword

Foreword
John Rhodes Stonehage Law Ltd
Welcome to the third edition of Private Client Tax in the European Lawyer
Reference Series. In the foreword to the first edition in 2010, I recounted
how, against the advice of my peers, I had opted for a career on the private
client side of the City of London law firm I joined after studying law at
Cambridge. This proved to be an immensely stimulating choice, opening
a world of challenging clients and problems with which I am still engaged
some 47 years later.
Anyone opening this volume needs no convincing about the relevance
and excitement of acting for wealthy private clients. Amongst them we
count the wealth and job creators, whose role in our societies has never been
more important than today.
Politicians spend at least as much time in aeroplanes as private client
lawyers, but swept along in their motorcades from one meeting to another
they fail to pick up the essential message that what western economies
need at this stage of the cycle is less government interference, regulation
and taxation and more stimulus from entrepreneurs. This is despite the
clear evidence of history that countries adopting a tax-cutting, smaller
government approach by and large provide more choice and a better
standard of living for their citizens. In the foreword to the second edition
in 2012, I questioned whether the policies advocated by François Hollande
would serve his country well. The outcome is clear whatever statistics you
choose – the French economy, his popularity rankings, or the number of his
countrymen who have recently brought their families and their ingenuity
across the Channel to England.
The simple truth is that western governments have become addicted
to spending more than they raise in taxes. This, combined with dramatic
increases in longevity, is a toxic brew, leaving them with two obvious
solutions: increasing taxes or cutting expenditure, neither of which appeal
to their electorates. But whatever combination of these two main policy
strands governments adopt, the third weapon in their arsenal is making
dramatic improvements in tax collection. In the years since our first edition
was published, the focus on this last subject has been unrelenting, with
the US authorities taking the lead after finally and very publicly losing
patience with those who brokered the “banking secrecy” model. A new era
of transparency has been ushered in via multiple Tax Information Exchange
Agreements, complex Foreign Account Tax Compliance Act regulations and
headline-grabbing penalty settlements paid by Swiss and other banks for
encouraging past tax evasions.
All this was predictable, and indeed predicted by me and others from the
early 1990s onwards. Some banks have responded by significantly reducing
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the services provided for wealthy international families. All such families
have to rethink their objectives and their strategies depending where they
and their assets are located. One function of this volume is to enable such
families and those who advise them to keep abreast of developments in this
respect.
One general comment I would make is that, whilst it is still possible
for families to organise their affairs so they quite legitimately pay well
under the standard level of tax levied on permanent residents of the main
western jurisdictions, it will undoubtedly become increasingly difficult to
maintain such a lifestyle. This is a result not only of the greater transparency
I have already mentioned, but also of hardening attitudes even in those
jurisdictions which have traditionally welcomed foreign wealth, such as
the UK and Switzerland. In the 2014 UK Autumn Statement, the cost of the
Remittance Basis Charge for non-UK domiciled taxpayers was increased, for
those who have been resident in 17 of the past 20 years to £90,000 a year.
Already we see clear evidence that only the extremely rich are prepared to
pay such an annual levy. In Switzerland, the November 2014 referendum
on the forfait has allowed cantons to continue that regime if they so
wish, but the mere fact that the question was ever put to a country-wide
vote underlines a general perception that too much wealth has become
concentrated in the hands of too few. This same theme was highlighted by
President Obama in a recent major speech and I am told also lies behind
current political unrest in Hong Kong, where wage earners can no longer
afford to live centrally.
Does all this mean that if the very wealthy are to head-off a concerted
attack they should willingly contribute more generously towards their share
of the social contract?
As before, the authors of our different chapters are all experts in their own
jurisdictions. One sure sign of competence is an ability to distil a complex
subject down to its essentials. That you will find here. None of the chapters
however is intended to provide more than an overview: any detailed
case will have to be analysed on its own facts. But the list of authors here
provides a ready guide to those who are well able to undertake that task,
jurisdiction by jurisdiction and across jurisdictions too.
The publishers and I were delighted with the enthusiastic reaction
received to the first and second volumes, which has given us the confidence
to move ahead with the third. I have no doubt it will be similarly well
received. Thanks are due to all our contributors for making time in their
busy schedules to enable us to do this.
John Rhodes
London
March 2015
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New Zealand
TGT Legal Pravir Tesiram
1.

1.1

NON-TAX ISSUES
Domestic law

1.1.1 Briefly describe your legal system and its origins
New Zealand does not have a written constitution. Its statutory and
common laws are generally based on English laws.
Following colonisation by the British in 1840, various acts were passed to
incorporate specific English laws into the law of New Zealand. Subsequently,
with the strengthening of the powers of the New Zealand legislature, more
and more local laws were enacted. Today, although New Zealand still has
the British monarch as its head of state, the New Zealand legislature is the
paramount source of all statutory laws.
The Supreme Court of New Zealand was established in 1841. It had the
same jurisdiction as Her Majesty’s Courts of Queen’s Bench, Common Pleas
and Exchequer at Westminster have in England. It also took on the equitable
jurisdiction held by the Lord High Chancellor of Great Britain.
Today, the High Court of New Zealand has the jurisdiction that was
initially held by the Supreme Court referred to above. There is a lower level
tribunal, the District Court, and a higher court, the Court of Appeal, which
hears appeals from the High Court, and numerous other specialist courts
and tribunals. New Zealand’s final appeal court is the Supreme Court of New
Zealand, which replaced the Privy Council in 2003.
In relation to tax disputes, the Taxation Review Authority and the High
Court have concurrent jurisdiction. It is the taxpayer’s choice which court
the dispute is heard in.
1.1.2 What is the scope of your succession law?
Theoretically, New Zealand follows the principle of complete testamentary
freedom. However, the exercise of that freedom is moderated by three
statutes that provide post-death remedies to certain classes of people who
may have a legitimate interest in the deceased’s estate. These are the Family
Protection Act 1955, the Law Reform (Testamentary Promises) Act 1949 and
the Property (Relationships) Act 1976.
The Family Protection Act gives the spouse, de facto partner or civil
union partner of the deceased and certain close relatives, such as children,
grandchildren and parents of the deceased, the right to make a claim
for provision or greater provision out of the deceased’s estate where the
deceased has failed in their moral duty to provide or adequately provide
for the claimant. As can be expected, the success or otherwise of such
claims depends very much on the facts of each case and the court has total
EUROPEAN LAWYER REFERENCE SERIES
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discretion to determine whether or not the claim will succeed and, if so,
the quantum of the award. A number of factors are relevant in making
this determination, including the nature and quality of the claimant’s
relationship with the deceased, whether the deceased was responsible for
maintaining the claimant at the time of death, and the size of the estate.
Generally, the awards made under this Act are not especially large.
Under the Law Reform (Testamentary Promises) Act, a claim may be
made by any person who provided services to the deceased during his or her
lifetime in consideration of a promise by the deceased for provision out of
the deceased’s estate.
The Property (Relationships) Act gives the surviving spouse, de facto
partner or civil union partner of the deceased the right to make a claim
for one half of the couple’s “relationship property”. In the case of de facto
partners, the relationship must have been for at least a period of three years
or there must be a child of the relationship before a claim can be made.
Where a surviving spouse or partner makes such a claim, any provision for
the spouse or partner in the deceased’s will or under the rules of intestacy
lapse and are substituted by the award of the court (except in the rare case
where the deceased’s will allows the claimant to take both).
1.1.3 When are individuals and their property subject to succession laws?
Please see sections 1.1.2 and 1.2.1.

1.2

Private international law

1.2.1 What is the jurisdiction of local courts in international disputes?
The jurisdiction of New Zealand courts with respect to movables comprised
in an intestate estate is determined by the domicile of the deceased at the
time of death. With respect to immovables comprised in an intestate estate,
the applicable principle is that the law of the state where the immovables are
situated will govern the position.
Where wills are concerned, a New Zealand court will accept a will dealing
with movables as valid if it is made in accordance with the laws of the state
where the deceased was domiciled or in accordance with New Zealand law.
In relation to immovables, the will must be made in accordance with the law
of the state where the immovables are situated.
The Property (Relationships) Act governs relationship property on the
separation of parties to a marriage, civil union or de facto relationship. A
New Zealand court will have jurisdiction with respect to movables if one of
the parties is domiciled in New Zealand, but may decline to make an order
if the order sought is against a person who is neither domiciled nor resident
in New Zealand. Its jurisdiction with respect to immovables is limited
to immovables situated in New Zealand. However, in appropriate cases,
the New Zealand courts have been willing to take into consideration the
existence of foreign immovables in making an award (to be satisfied from
other property situated in New Zealand).
When a foreign law governs a matter, a New Zealand court will generally
apply the foreign law. However, it will generally not enforce or recognise a
356
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right, power or duty conferred or imposed by a foreign law:
• If to do so would be contrary to a fundamental principle of New Zealand
law.
• That is penal (whether it is penal is determined by New Zealand law).
• That is a revenue law.
• Which is a public law.
Although there is no New Zealand authority directly on point, judicial
comment suggests that New Zealand would apply the doctrine of renvoi,
particularly in cases involving succession to movables and immovables.
1.2.2 What approach do local courts take to conflict of laws?
It appears that no New Zealand court has considered the application of
Sharia law, but the Australian case of Haque v Haque (1962) 108 CLR 230
may be of some persuasive value in New Zealand in appropriate cases. In this
case, the High Court of Australia applied Islamic succession laws to movables
situated in Australia where the deceased (a non-domicile) died in Australia
leaving an Australian will and heirs and successors who were the product of
marriages valid under Islamic law but not under Australian law.

2.

2.1

TAXATION

What are the criteria for liability to main taxes?

New Zealand has two main taxes: a broad-based income tax and a goods and
services tax, which is a value added tax applicable to the supply of goods
and services. There is no capital gains tax, gift duty, inheritance tax or other
wealth tax.
All taxes have a statutory basis as follows:
• Income tax is governed by the Income Tax Act 2007 and subordinate
legislation made under that Act.
• Goods and services tax is governed by the Goods and Services Tax Act 1985.
• The administration of the tax system and the enforcement of tax laws
are governed by the Tax Administration Act 1994.

2.2

What are the relevant main taxes in your jurisdiction?

Income tax
Income tax is payable on a person’s taxable income, which is the gross
income of the person minus deductions that are allowed and minus any
available losses. Losses can be carried forward from year to year, although
in the case of companies some shareholding continuity tests must be met
before the losses can be carried forward.
A New Zealand resident is liable for tax on the resident’s worldwide
income. By contrast, a non-resident is only liable for New Zealand tax
on income derived from New Zealand. Nationality is irrelevant in this
respect. The two tests for determining residence are the “permanent place
of abode” test and the “day count” test. The permanent place of abode test
takes precedence over the day count test in that, where a person fulfils the
permanent place of abode test but not the day count test, the person will be
considered resident in New Zealand for tax purposes.
EUROPEAN LAWYER REFERENCE SERIES
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The concept of a permanent place of abode is not defined in the Income
Tax Act, but the possibility of a person having permanent places of abode
in more than one country is envisaged by the Act. In essence, it is the
home of the person, although “home” in this context is not determined
exclusively by reference to the presence of a physical home. In March 2014
the Commissioner of Inland Revenue released an interpretation statement
Tax Residence (IS 14/01) published in Tax Information Bulletin, Vol 26, No
3, April 2014. This replaced earlier statements issued on the subject of “tax
residence” and applies from 1 April 2014. IS 14/01 states that to determine
whether a place of abode is a person’s permanent place of abode, the
following factors must be considered:
• The continuity and duration of the person’s presence in New Zealand.
• The durability of the person’s association with their place of abode here
(which is assessed by looking at the totality of the circumstances).
These are discussed fully in IS 14/01.
Where a person does not have a permanent place of abode in New
Zealand, the person will still be deemed to be resident in New Zealand if the
person is present in New Zealand for a total of more than 183 days in any
period of 12 months. In such a case, residence commences from the first
day of presence in New Zealand (except in relation to goods and services tax
where, from 30 June 2014, the person is treated as being tax resident from
the first day after the 183 day period).
Finally, a person who is resident will cease to be resident if the person
ceases to have a permanent place of abode and is absent from New Zealand
for a total of more than 325 days in a 12-month period.
A company is resident in New Zealand if it satisfies one of the following
four tests:
• It is incorporated in New Zealand.
• It has its head office in New Zealand.
• It has its centre of management in New Zealand.
• Its directors exercise control of the company in New Zealand (whether
or not their decision-making is confined to New Zealand).
Reference should also be made to 1514/01 where the commissioner’s
position on corporate residence is set out.
New Zealand has entered into a number of double tax agreements with
other countries. Where a person is resident in New Zealand and another
country with which New Zealand has a double tax agreement, the tie-breaker
provisions of the agreement determine the issue.
With effect from 1 October 2010 the personal income tax rates are:
Income band

Tax rate

$0–$14,000

10.5%

$14,001–$48,000

17.5%

$48,001–$70,000

30%

$70,000 and over

33%
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The company tax rate was reduced from 30% to 28% from the tax year
beginning 1 April 2011.
Goods and services tax
Goods and services tax is a broad-based, value-added consumption tax levied
at the rate of 15% on the supply of goods and services in New Zealand. Any
person carrying on a business activity with an expected or actual annual
turnover exceeding $60,000 must register with the Inland Revenue and
collect goods and services tax on any supplies of goods or services made
during the course of that activity. Goods and services tax on supplies made to
such a person may be claimed back as a credit by the person. In this way, the
end consumer bears the cost of goods and services tax. In the case of goods
imported into New Zealand, goods and services tax is charged and collected
by the Customs Department, together with any applicable customs duty.
There are very few exemptions from goods and services tax. All household
and consumer goods attract the tax. The most significant exemptions are
for the supply of financial services (for example, the lending of money) and
the supply of residential rental accommodation. Persons supplying these
services are treated as final consumers. The supply of services by a person as
an employee or as a director of a company is specifically excluded from the
legislation.
Other taxes
There is no general capital gains tax, estate tax or duty, gift duty, inheritance
tax or any other wealth tax. However, while there is no general capital gains
tax, many provisions have been included in the Income Tax Act that would
include as income (and, therefore, liable to income tax) many gains that in
the absence of such provisions would be regarded as exempt capital gains.

2.3

Enforcement and collection of taxes

2.3.1 What are the basic procedures for collection and enforcement?
The New Zealand tax system requires taxpayers (subject to certain
exemptions) to file income tax returns in which they assess their own tax
liabilities. Where a return is required and the taxpayer fails to file the return,
the Commissioner of Inland Revenue has the power to issue a default
assessment, which is effectively an estimate of the tax the commissioner
believes is due from the taxpayer. Such a failure will also attract late filing
penalties.
Upon receipt of a tax return, the commissioner is obliged to make
an assessment of the tax that is due. In doing so, the commissioner is
discharging a statutory function and cannot act arbitrarily or in disregard of
the law or of facts that are known. A notice of assessment must be given by
the commissioner to the taxpayer.
Once an assessment is made, the taxpayer’s liability for tax is determined
and that is presumed to be correct. As a general rule, a taxpayer is only
able to challenge the assessment through the objection procedures that
are described below, although judicial review may also be allowed where
EUROPEAN LAWYER REFERENCE SERIES
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the commissioner’s processes are flawed. A significant aspect of the return
filing and assessment process is that it sets the limitation in which the
commissioner is able to amend the assessment. Where a taxpayer furnishes
an income tax return that is assessed and four years pass from the end of the
tax year in which the taxpayer provides the tax return, the commissioner
is not permitted to amend the assessment to increase the amount assessed.
However, this limitation period does not apply where the commissioner
is of the opinion that the return is fraudulent, wilfully misleading or
omits mention of income of a particular nature or that was derived from a
particular source.
The commissioner has extensive powers to carry out an investigation
into taxpayers’ affairs, including powers to require taxpayers and others to
provide information and to provide evidence under oath. However, the Tax
Administration Act 1994 provides a right of non-disclosure for the taxpayer
in respect of “tax advice documents”. A confidential document created for
the main purpose of instructing a tax adviser, or by a tax adviser for the
main purpose of recording research and analysis about the operation or
effect of tax law, is eligible to be a tax advice document, subject to certain
exceptions. The taxpayer must claim the right by notifying Inland Revenue
using the appropriate form within a certain time.
The commissioner also has power to resolve tax disputes by negotiation
and agreement. Any negotiated agreement resolving a tax dispute, once
signed, is binding on both parties, subject to some exceptions. Where the
dispute is not resolved, the formal procedure for resolving the dispute is
generally commenced by the commissioner issuing a notice of proposed
adjustment (NOPA). This is usually done after the completion of the
investigation and audit process. A NOPA sets out the adjustment or
adjustments proposed to be made to the assessment, summarises the facts
and the law that is applicable and states how the law applies to the facts.
If the taxpayer does not accept the proposed adjustment or adjustments
identified in a NOPA, a notice of response must be filed within two months
of the date of issue of the NOPA.
If the dispute is not resolved at this stage, and as an administrative step
to resolve the dispute, the commissioner and the taxpayer are generally
required to attend a conference to discuss and clarify facts and issues in
dispute. Assuming the dispute still remains unresolved, the parties are
required to disclose all relevant facts to each other. This is an important
step in that, in subsequent proceedings, the parties are generally limited
(subject, in appropriate cases, to judicial discretion to allow otherwise) to the
evidence disclosed at this stage.
If the dispute remains unresolved, Inland Revenue’s Disputes Review
Unit (formerly the adjudication unit), through the Office of the Chief Tax
Counsel, who is an impartial Inland Revenue officer, reviews the case and
makes a determination. If the decision is against the commissioner, the
matter comes to an end as the commissioner has no right of challenge. If,
however, the decision is against the taxpayer, the taxpayer may challenge it
in either the Taxation Review Authority or the High Court.
360
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2.3.2 To what extent is non-compliance an issue?
The New Zealand Treasury commented in a July 2013 background paper
entitled The role of tax in maintaining a sustainable fiscal position that estimating
the difference between the amount of taxes imposed and the amount
collected (the tax gap) is incredibly difficult to do. The paper stated that there
are no reliable estimates of the tax gap in New Zealand. The report went on
to state that the Treasury estimates that New Zealand is at the lower end
of the general Organisation for Economic Co-operation and Development
(OECD) tax gap range owing to the general broad-base, low-rate tax settings,
significant reliance on indirect taxes, and low levels of corruption.
2.3.3 In what circumstances can default result in imprisonment?
Penalties imposed by the Tax Administration Act for failure to comply with
tax obligations fall into two broad categories:
• Civil penalties for failure to comply with basic requirements, such as the
filing of returns or failing to pay tax on the due date, for example, a late
filing penalty of between $50 and $500 depending on income, and more
significantly, a late payment penalty of 5% of any unpaid tax, plus an
incremental late payment penalty of 1% per month (with the initial 5%
being discounted back to 1% if payment is made within seven days).
• Civil penalties that involve some degree of culpability on the part of
the taxpayer, which are designed to deter unreasonable conduct, for
example:
•
a shortfall penalty of 20% (subject to a cap of $50,000 if voluntary
disclosure is made or certain other conditions are met) of the
shortfall in tax as a result of the taxpayer not exercising “reasonable
care” in taking a tax position;
•
a shortfall penalty of 20% (subject to a cap of $50,000 if voluntary
disclosure is made or certain other conditions are met) of the
shortfall in tax as a result of the taxpayer taking an “unacceptable
tax position”, that is, a position that fails to meet the standard of
being about as likely as not to be correct;
•
a shortfall penalty of 40% of the shortfall in tax as a result of the
taxpayer being “grossly careless”, that is, where the taxpayer’s
conduct shows a high disregard for the consequences;
•
a shortfall penalty of 100% (reducible to 20% if the taxpayer
participated in a promoted product for which the promoter is
subject to a penalty, and the taxpayer’s tax shortfall is less than
$50,000) of the shortfall in tax as a result of the taxpayer taking an
“abusive tax position”, that is, an “unacceptable tax position” taken
with the dominant purpose of avoiding tax;
•
a shortfall penalty of 150% of the shortfall in tax as a result of the
taxpayer “evading” such as deliberately breaching a tax obligation.
Apart from the penalties that are imposed on taxpayers, the most
significant deterrent against non-compliance is the imposition of use of
money interest. Generally, where tax is not paid on the due date, interest at
a pre-determined rate accumulates on the unpaid amount until it is paid.
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A number of absolute liability and knowledge-based criminal offences
also underpin the New Zealand tax system. There is a fine of $25,000 for
the first offence and $50,000 for any subsequent offence where the taxpayer
knowingly does not keep adequate records, does not provide information
to the commissioner when required or provides altered, false, incomplete or
misleading information. Where the taxpayer does this with the intention of
evading assessment or payment of tax, or to obtain a refund, the taxpayer
may be liable to a fine not exceeding $50,000 or a term of imprisonment not
exceeding five years, or both.
2.3.4 What are your laws on extradition for tax offences?
The extradition of people to or from New Zealand is governed by the
Extradition Act 1999. An extradition offence is defined as:
• (Where extradition from New Zealand is requested) an offence
punishable under the law of the requesting country by a maximum
of not less than one year’s imprisonment, and which would have
constituted an offence in New Zealand, punishable by not less than one
year’s imprisonment, at the time the offence is alleged to have occurred.
• (Where New Zealand requests extradition from another country) an
offence punishable under the law of New Zealand by a maximum of not
less than one year’s imprisonment.
• (Where there is an extradition treaty) an offence that is specified
therein. Several tax offences in New Zealand could constitute extradition
offences. For example, evasion carries a maximum penalty of five years’
imprisonment, as does the offence of knowingly not accounting to the
commissioner for a deduction of withholding tax made.
2.3.5 Have there been any recent changes of behaviour of tax authorities?
Compared to previous times the Inland Revenue is now much better
resourced to carry out investigations and prosecutions. However, where
voluntary disclosure is made prior to a formal investigation, satisfactory
arrangements can be reached with negotiation.
2.3.6 Are there any voluntary disclosure or amnesty programmes?
The Commissioner of the Inland Revenue may declare an amnesty in
relation to a particular business group if she considers that declaring the
amnesty is consistent with protecting the integrity of the tax system and
collecting over time the highest net revenue that is practicable within the
law. Such amnesties are rare.

3.
EXEMPTIONS AND/OR EXIT TAXES FOR NEW
IMMIGRANTS AND EMIGRANTS
3.1

Which taxes are relevant in your jurisdiction?

There are no exit taxes applicable to New Zealand residents leaving New
Zealand. There are no deemed disposition rules that apply when a person
renounces citizenship or leaves New Zealand permanently and becomes
non-resident.
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Transitional resident rules
New Zealand offers new immigrants and certain returning (former) residents
(who are referred to as “transitional residents”) an exemption from New
Zealand tax on foreign sourced income for a period of four years from the
commencement of tax residence in New Zealand (or in the case of returning
residents, re-commencement of tax residence). This exemption was
introduced by the government to enable New Zealand businesses to attract
skilled executives for the work force, but can apply to anyone who fulfils the
relevant criteria.
A transitional resident is a natural person who:
• Is resident in New Zealand by acquiring a permanent place of abode or
through the 183 day count test.
• Was a non-resident for a continuous period of at least 10 years
immediately before becoming resident in New Zealand.
• Was not a transitional resident before the non-residence period.
• Has not ceased to be a transitional resident after the end of the nonresidence period.
A person who fulfils these criteria will be exempt from New Zealand tax
on any foreign-sourced amount derived for a period that begins on the first
day that the person becomes tax resident, and ending on the day before
the person ceases to be tax resident in New Zealand, or on the last day of
the 48th month after the month the person first became a tax resident,
whichever is earlier. For this purpose, foreign sourced amounts do not
include any income from employment or from a supply of services.
The effect of the transitional resident rules is that any person who becomes
resident in New Zealand for the first time (or returns after an absence of 10
years or more) will enjoy an exemption from New Zealand tax in respect of
all foreign sourced income during their four-year transitional period. The
exemption extends to any trust or controlled foreign company that the
person may have established prior to becoming resident in New Zealand.

4.

USE OF ASSET HOLDING VEHICLES

4.1 Which vehicles are available in your jurisdiction and how are
they treated by the courts?
New Zealand offers a wide range of asset holding vehicles for private
individuals and families including:
• Companies governed by the Companies Act 1993 including “lookthrough companies” that have transparency under the Income Tax Act
2007.
• Partnerships governed by the Partnership Act 1908.
• Limited partnerships governed by the Limited Partnerships Act 2008.
• Unit trusts governed by the Unit Trusts Act 1960.
• Inter vivos trusts.
The utilisation of one or more of these vehicles will depend on the
circumstances. A New Zealand company is the most common vehicle
making active investments in New Zealand or offshore, but since a New
Zealand incorporated company is liable to tax in New Zealand on its
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worldwide income (unless it is a look through company), it is not necessarily
suitable in international tax planning except where investments are being
made in New Zealand. General partnerships have limited appeal and unit
trusts are utilised mainly by collective investment arrangements.
Trusts
The most widely recognised vehicle for a non-resident individual or
family is the New Zealand foreign trust. The New Zealand foreign trust is
underpinned by New Zealand’s long history and experience with trusts,
having inherited the concept from English law. Properly structured, a New
Zealand foreign trust can have significant tax and other advantages for a
non-resident individual or family.
The Income Tax Act provides that, where a trust has no New Zealand
settlor, the trustee of the trust, even if resident in New Zealand, is not liable
to tax on foreign sourced income. The trustee of such a trust will, however,
be subject to New Zealand tax on income derived from New Zealand sources.
It is, therefore, possible to have a situation where there is a trust with a New
Zealand resident trustee, but no New Zealand tax so long as there is no New
Zealand resident settlor, no New Zealand source income and no distributions
to beneficiaries resident in New Zealand. If such a trust derives New Zealand
source income, only that income will be subject to tax.
This taxation regime has been part of New Zealand’s Income Tax Act since
1988 and is based on sound economic principle. It seeks to tax only income
which has a New Zealand source and income connected with people who are
resident in New Zealand. Where the settlor is not a resident in New Zealand,
and the income is not sourced from New Zealand, New Zealand takes the
view that it should not tax the income, even if the trustee is resident in New
Zealand. This regime has a clear statutory basis and does not arise because of
an interpretive guideline or other less certain means.
If a person were to establish a New Zealand foreign trust some regulatory
rules would need to be taken into account. A New Zealand resident trustee of
a foreign trust (referred to as a resident foreign trustee) is required to disclose
certain information to the Inland Revenue and keep financial and other
records relating to the trust for New Zealand tax purposes. They are also
obliged to provide these records to the Inland Revenue, if requested.
Failure to comply with these requirements may result in a resident foreign
trustee being subject to sanctions, such as prosecution for knowingly failing
to disclose or keep the required information. In certain circumstances,
the resident foreign trustee may be taxed in New Zealand on the foreign
trust’s worldwide income. However, the trust will never become subject to
tax in New Zealand on its worldwide income if the resident foreign trustee
is a member of an approved organisation, such as the New Zealand Law
Society, the New Zealand Institute of Chartered Accountants and the Society
of Trust and Estate Practitioners (New Zealand Branch). If the trustee is a
New Zealand resident company, this requirement can be met by one of the
directors being a member of an approved organisation.
The records that are required to be kept include:
364

EUROPEAN LAWYER REFERENCE SERIES

New Zealand

•

Documents that evidence the creation and constitution of the foreign
trust.
• Particulars of settlements made on, and distributions made by, the
foreign trust, including the date of settlement or distribution, the name
and address (if known) of the settlor of the settlement, and the names
and addresses (if known) of the recipients of distributions.
• The assets and liabilities of the foreign trust.
• All entries of day-to-day sums of money received and expended by the
trustees in relation to the foreign trust and the matters in respect of
which the receipt and expenditure takes place.
• If the trust carries on a business, the charts and codes of accounts,
the accounting instruction manuals and the system and programme
documentation which describes the accounting system used in each
income year in the administration of the trust.
• These records must be kept in New Zealand, in the English language
(although the Commissioner of Inland Revenue may authorise records
to be kept in another language and in a place outside New Zealand). The
records must be kept for a period of seven years after the income year to
which they relate (unless an exception is granted by the commissioner).
In addition to the record-keeping requirements above, a resident foreign
trustee of a foreign trust must disclose to the Inland Revenue the following
information:
• The name of the trust and any other identifying particulars (for
example, the date of settlement of the trust) that relate to the foreign
trust.
• The name and contact particulars for the resident foreign trustees.
• Whether a settlor is resident in the Commonwealth of Australia.
• The name of the approved organisation the resident foreign trustee
belongs to, if any, or, if the trustee is a company, the name and contact
particulars of the director who is a member of an approved organisation.
• Any changes in the above.
These disclosures must be made to the Inland Revenue within 30 days
from the appointment of the resident foreign trustee (which would usually
occur upon establishment of the trust in New Zealand).
These rules were enacted to enable New Zealand to meet its exchange
of information obligations under its double tax agreements and tax
information exchange agreements. The information above will be disclosed
to foreign governments to the extent that it is necessary to enable the
foreign government to give effect to the provision within the agreement or
the law of that jurisdiction.
New Zealand’s obligations relating to the cross-border flow of information
have recently expanded. The multilateral Convention on Mutual
Administrative Assistance in Tax Matters became effective in New Zealand
on 1 March 2014 (with most exchange of information provisions becoming
operative from 1 January 2015). The Convention authorises the Inland
Revenue and the tax authorities of other signatory countries to, among other
things, assist each other regarding the exchange of information.
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New Zealand has also entered into an intergovernmental agreement with
the United States relating to the implementation of the Foreign Account
Tax Compliance Act (FATCA), which is discussed in more detail below.
Under that agreement certain trusts and other entities will have US reporting
obligations.
Look-through companies
The look-through company (LTC) is a limited liability company which is
transparent for income tax purposes. The shareholders are liable personally
for tax on the income of the LTC at their own marginal rate, in proportion
to their shareholding. The shareholders can offset any losses against their
own income, subject to the loss limitation rule (which is similar to that
for limited partnerships). Although an LTC is not specifically designed to
be an offshore company, it can provide the same benefits. Non-resident
persons are not taxed in New Zealand on foreign sourced income, thus a
non-resident shareholder of an LTC will not pay tax in New Zealand on that
income. Only natural persons, trustees or another LTC can be a shareholder.
Life insurance
Life insurance is rarely, if ever, utilised as an asset holding mechanism.
Foundations
New Zealand does not have any legislation allowing the establishment of
foundations.
Partnerships
A limited partnership (LP) has the advantage that, while it is a separate legal
entity providing limited liability to its investors on the one hand, on the other
it is a flow-through entity for tax purposes under which income and losses are
attributed to the partners according to each partner’s share in the income of
the LP. There must be at least two partners, one general and one limited.
Like shareholders in a company, limited partners are only liable for debts
and obligations of the LP to the extent of their capital contributions. They
are prohibited from management, and owe no fiduciary obligations to, nor
do they have authority to bind, the LP or other partners. Losses claimed by
limited partners are restricted to the value of their economic investment
in the partnership. Foreign sourced income of non-resident persons is not
taxable in New Zealand, thus a non-resident limited partner’s share of any
foreign sourced income the LP earns will not be taxed in New Zealand.
General partners are responsible for management, and have the same
fiduciary obligations as partners in a traditional partnership. To the
extent that the LP cannot meet its liabilities, general partners are jointly
and separately liable with the LP. A general partner can be a company
incorporated in New Zealand or another jurisdiction. The limited
partnership regime in New Zealand is relatively new but it is already
regarded as a preferred vehicle for venture capital and private equity
investment.
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Nominees
Nominee arrangements are accepted and commonly used. The tax
consequences of a nominee holding generally flow through to the beneficial
owner.

5.

PHILANTHROPIC AND CHARITABLE OPTIONS

In New Zealand, a charity can take any form providing its purposes are
charitable. Many charities take the form of charitable purpose trusts, but
they can also be set up as companies or incorporated societies. The key
requirement in all these cases is that their purposes are charitable purposes.
“Charitable purpose” is defined (with some extensions that are not relevant
here) in the Charities Act 2005 as including every charitable purpose,
whether it relates to the relief of poverty, the advancement of education or
religion, or any other matter beneficial to the community.

5.1

Is there a compulsory registration system for charities?

Currently, a charity will qualify for an exemption from New Zealand tax if it
is registered under the Charities Act.

5.2

Are there any tax reliefs available?

The main tax advantages of registration are as follows:
• Non-business income (for example, interest, dividends, royalties and
income from fundraising activities not amounting to a business) is
exempt.
• Business income is exempt if the charity carries out its charitable
purposes in New Zealand and no person with some control over the
business is able to direct or divert directly or indirectly any benefit or
advantage to that person, but if the charity has purposes that are carried
out outside of New Zealand, only that portion of the income that is
apportioned to New Zealand purposes is exempt.
• If the charity qualifies as a “donee organisation” (generally a charity
whose purposes are exclusively charitable and limited to New Zealand,
plus some charities specified in statute), any cash gifts of over $5 made
to the charity entitles a natural person donor to a refundable tax credit
calculated at the rate of 33.3%, and corporate donors are entitled to
deduct the donation in calculating taxable income (the only limit in
both cases is that qualifying donations cannot exceed the taxpayer’s
taxable income).
A publicly searchable register of charitable entities is established under
the Charities Act. Although the registrar of the register has the power to
exclude certain information from public disclosure, the register generally
contains the entity’s name, address for service, registration number, the
names of current officers (and ex-officers), rules documents and application
details. Registered charities are required to file an annual return and financial
statements and these documents are also publicly available.
A board comprising three members has the powers relating to registration
and deregistration. The board may direct an entity to be deregistered if
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it no longer qualifies for registration, if there is significant or persistent
failure to meet obligations under the Charities Act or there has been serious
wrongdoing by it or any person in connection with the entity.

5.3 Are there any particular distribution requirements and can
domestic charities apply funds outside your jurisdiction?
There are no mandatory distribution requirements. However, whether or not
distributions have been or are being made is clearly a factor that can be taken
into account in making a decision whether or not to deregister a charity.

6.

REGULATORY ENVIRONMENT

6.1 What is the financial environment like for funds and other
investment vehicles?
The provision of financial services is regulated by specialised legislation.
Banks and non-bank deposit takers are subject to regulation by the Reserve
Bank of New Zealand under the Reserve Bank Act. The Financial Service
Providers (Registration and Dispute Resolution) Act 2008 requires all other
financial service providers to be registered with the Registrar of Financial
Service Providers. To qualify for registration a person must be (on and from
commencing to be in the relevant business) a licensed provider and must be a
member of a dispute resolution scheme if providing services to retail clients.
The ostensible purpose of the registration requirement is to enable
the public to access information about financial service providers and
to allow the registrar and other regulators to regulate financial service
providers. It also seeks to prohibit certain people from being involved in the
management or direction of registered financial providers and, significantly,
to enable New Zealand to conform to its obligations under the Financial
Action Task Force (FATF) Recommendations. The Financial Advisers Act
2008 also regulates financial advisers, providing disclosure and conduct
obligations and restricting the provision of financial advisory services to
authorised financial advisers and qualifying financial entities. The Financial
Markets Conduct Act 2013 passed into law on 1 September 2013. This
Act was described by the Minister who introduced it into Parliament as a
“once in a generation” rewrite of securities law. Its main purposes are to
promote the “confident and informed participation of businesses, investors
and consumers in the financial markets and promote and facilitate the
development of fair, efficient and transparent financial markets”. It replaces
all previous securities legislation. While some of the preliminary provisions
of the Act have already come into effect, the substantive part of the Act
came into effect on 1 December 2014.

6.2 What is the impact of anti-money laundering legislation on
professional/banking confidentiality?
The Anti-Money Laundering and Countering Financing of Terrorism
Act 2009 (AMLCFTA) was enacted to better implement the FATF
Recommendations, and replaced the Financial Transactions Reporting Act
1996 when it came fully into force on 30 June 2013.
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The AMLCFTA introduced significant changes to the regulation of the
financial services sector. The new regime requires reporting entities to
undertake an on-going risk assessment and compliance programme and
carry out customer due diligence (CDD). Enhanced CDD is required where
the customer is a trust or vehicle for holding personal assets, or a nonresident from a country with insufficient systems for anti-money laundering
and countering finance of terrorism.

6.3 Is it necessary to comply with tax and other information
exchanges?
New Zealand has also been engaged in an active programme of negotiating
and completing double tax agreements and tax information exchange
agreements. At the time of writing, New Zealand has double tax agreements
and tax information exchange agreements in force with the following
countries:
• Double tax agreements – Australia, Austria, Belgium, Canada, Chile,
China, Czech Republic, Denmark, Fiji, Finland, France, Germany, Hong
Kong, India, Indonesia, Ireland, Italy, Japan, Korea, Malaysia, Mexico, the
Netherlands, Norway, Papua New Guinea, Philippines, Poland, Russian
Federation, Singapore, South Africa, Spain, Sweden, Switzerland, Taiwan,
Thailand, Turkey and United Arab Emirates, UK, US and Vietnam.
• Tax information exchange agreements – Cayman Islands, Cook Islands,
Curaçao, Gibraltar, Guernsey, Isle of Man, Jersey, Netherlands Antilles,
Niue, Samoa and Sint Maarten.
While it is not possible to address the specific tax information exchange
agreements in detail, it is fair to say that the New Zealand government’s
commitment to the ongoing negotiation of these agreements, as well as New
Zealand’s OECD membership and continued co-operation with that body’s
efforts to counter tax avoidance and evasion around the world, should serve
as warning that potential New Zealand residents should not assume that
offshore funds and information concerning them will be free of scrutiny
from the New Zealand revenue authorities.

6.4

What is the impact of US and other FATCA rules?

On 12 June 2014 New Zealand and the United States signed an
intergovernmental agreement (IGA) to improve international tax
compliance and implement FATCA.
FATCA requires New Zealand financial institutions (and other foreign
financial institutions that are not exempted) to register with the US Internal
Revenue Service (IRS). Each year the financial institution must report to the
IRS certain information about financial accounts held by US citizens, US tax
residents, US entities that are specified US persons, certain non-US entities
that are controlled by US tax residents or US citizens and certain financial
institutions that are “non-participating”.
Under the IGA, New Zealand financial institutions had until 31 December
2014 to register. If a financial institution has not registered by this date then
it is technically in breach of its obligations and subject to penalties, either
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an absolute liability offence for non-compliance (commencing at NZ$4,000)
or a knowledge offence for non-compliance (commencing at NZ$25,000).
Failure to comply may result in the Inland Revenue notifying the IRS of such
non-compliance. Significant non-compliance may result in the financial
institution being subject to US withholding tax of 30% where the financial
institution holds US assets. In New Zealand, financial institutions send the
required information to the Inland Revenue instead of dealing directly with
the IRS. The Inland Revenue then forwards the information to IRS.

7.

KEY PLANNING POINTS FOR LONG TERM RESIDENTS

Planning for long term New Zealand residents tends to focus predominantly
on succession and other objectives, rather than tax issues. Since New
Zealand imposes a penal tax regime, or attributes foreign income of those
structures to the New Zealand resident, the incentive to establish offshore
structures in low tax jurisdictions is absent in most planning considerations
for long term residents. Therefore, for most long term residents, the focus
is on onshore structures and compliance with local laws and obligations to
ensure the long term efficacy of those structures.
When long term residents leave New Zealand with a view to becoming
non-resident, certain opportunities arise and pitfalls emerge that need to be
addressed.

8.
PLANNING POINTS FOR MIGRATING AND TEMPORARY
RESIDENTS
Migrating residents
When a New Zealand tax resident decides to leave New Zealand, an obvious
concern would be to ensure that no incidence of double taxation arises.
Generally, with appropriate planning, it should be possible to cease to be a
New Zealand tax resident and at that point cease to be liable to New Zealand
tax on worldwide income. In order for a person to cease to be a New Zealand
tax resident, the person must cease to have a permanent place of abode and
be absent from New Zealand for at least 325 days in a period of 12 months.
While a person can cease to be tax resident in New Zealand in the manner
described, it is much more difficult to give up domicile. Generally, under the
Domicile Act 1976, a person born in New Zealand will have New Zealand
domicile. That domicile is only relinquished when the person leaves New
Zealand permanently and adopts a domicile of choice. That will only be
achieved if the person has formed an intention not to return to New Zealand
to live.
Depending on where a migrating resident goes after leaving New Zealand,
many opportunities can arise to mitigate the tax impact on investment
income. Opportunities to utilise a foreign jurisdiction’s temporary residence
exemption is one example. The acquisition of residence in a jurisdiction
that taxes foreign investment income only on a remittance basis is also an
attractive option for many New Zealanders wishing to leave New Zealand.
Some pitfalls can also arise. Where the migrating resident assumes
residence in a country that taxes trusts by reference to the residence of
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the trustee, care needs to be taken to relinquish all trusteeships before
leaving New Zealand, unless a conscious decision is made to accept the
new jurisdiction’s tax regime with respect to the trusts left behind in New
Zealand. Moreover, where the departing resident is the settlor of a trust set
up in New Zealand during the period of residence, which may be considered
a “complying trust” for tax purposes, there is a risk that the Inland Revenue
may consider it to be a “non-complying trust” (with penal tax consequences)
after departure. In this regard, consideration would need to be given to
migrating the trust with the migrating resident or taking some other steps
that ensure that the trust does not become a non-complying trust.
Returning residents
Persons who have been resident in New Zealand previously may qualify to
return as transitional residents, and therefore have a four-year exemption
from New Zealand income tax on foreign sourced investment income if they
were not resident for a period of 10 years prior to the re-commencement of
residence. Where such residents have established trusts offshore during their
period of non-residence, the trusts will enjoy a similar exemption.
Once the four-year exemption period is over the person will again become
liable to income tax on worldwide income. Where a trust was established
by the person, consideration will need to be given to either winding up the
trust or making the requisite election to treat the trust as a complying trust
and thereby becoming subject to New Zealand income tax on the trust’s
worldwide income. Failure to make the election within the transitional
period or within one year of the end of that period would result in the trust
becoming a non-complying trust with potential adverse tax consequences
where there are New Zealand tax-resident beneficiaries.
New migrants/transitional residents
Similar principles apply to new migrants. The transitional resident regime
effectively gives the new migrant four years after becoming resident to
organise their affairs in the most effective way for them. Particular care
needs to be taken of the time allowed to make an election to make any
foreign trust a complying trust.
While New Zealand allows and welcomes foreign investment, some
investments may require the consent of the Overseas Investment Office.
These include investments in “sensitive land” over a specified area. Consent
will be required where the new migrant is neither a New Zealand citizen nor
ordinarily resident in New Zealand. For these purposes a person is ordinarily
resident in New Zealand if the person holds a residence permit under the
Immigration Act and is either domiciled in New Zealand or resides in New
Zealand and intends to live in New Zealand permanently, having done so
for the preceding 12 months (note absences of not more than 183 days in
aggregate are allowed).
Apart from tax considerations, it is important to ensure that a person
has the right immigration status to be in New Zealand. In this respect
a new category of visa for significant investors was introduced in 2009.
EUROPEAN LAWYER REFERENCE SERIES

371

New Zealand

The Investor 1 category visa (Investor Plus) is available to migrants who
invest a minimum of $10 million in New Zealand over a three-year period.
Acceptable investments include New Zealand equities and investment grade
bonds, but not residential property.

9.

FORTHCOMING LEGISLATION AND OTHER CHANGES

New Zealand has begun the process of reviewing and updating its trust
law. After five issues papers and a recommended approach paper, the Law
Commission released its final report in August 2013. The Law Commission
recommends a new Trusts Act “fit for a New Zealand context but consistent
with overseas trust law”. The government, which was re-elected in
September 2014, announced prior to the election that it agreed with the
key recommendations but that further work would be required in the detail.
Copies of the Law Commission’s final report and other papers can be found
on the Law Commission’s website.
New Zealand is committed to the OECD’s action plan to combat tax
avoidance and evasion by multinationals and others. On 26 November 2014
the Minister of Revenue released two progress reports by officials on New
Zealand’s commitment to the OECD’s initiatives and the proposed time line
for policy work being undertaken by officials in line with the OECD’s action
plan. Further details can be found on the Inland Revenue’s website.
The Inland Revenue continues to negotiate tax information exchange
agreements to combat the underreporting of worldwide income.

10.

USEFUL WEBSITES

The following websites provide useful background on many of the issues
discussed in this chapter:
Inland Revenue – www.ird.govt.nz.
Companies Office – www.business.govt.nz/companies.
New Zealand Government – ww.govt.nz.
Law Commission – ww.lawcom.govt.nz.
Treasury – www.treasury.govt.nz.
Charities Services – www.charities.govt.nz.
Overseas Investment Office – www.linz.govt.nz/regulatory/overseas-investment.
Reserve Bank of New Zealand – www.rbnz.govt.nz.
Immigration New Zealand – www.immigration.govt.nz.
New Zealand legislation – www.legislation.govt.nz.
New Zealand Parliament – www.parliament.nz.
Department of Internal Affairs – www.dia.govt.nz.
Financial Markets Authority – www.fma.govt.nz.
Globalex: An introduction to New Zealand law – www.nyulawglobal.org/
global/ New_Zealand.
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